A ROSE IS A ROSE: ELECTRONIC COMMERCE SPAWNS WORD CONFUSION
Professor Mark E. Budnitz'

According to Shakespeare, “[a] rose by any other name would smell as sweet.”? Congress has
enacted many statutes to protect consumers; however, courts and agencies have struggled to
determine whether those laws still apply when sellers offer the same basic service through new
electronic methods using terminology different from that found in the statutes. So, for courts and
agencies, the rose by another name does not smell as sweet. For example, does the law treat a
prepaid card in a digital wallet—such as PayPal or Venmo—the same as a plastic prepaid card in
a traditional leather wallet?’

Congress never contemplated these new ways of conducting business because laws protecting
consumers were enacted decades ago. These new ways, however, are merely new methods of
providing the types of services and contracting that Congress has regulated in current law.
Consequently, it is not clear that electronic commerce (e-commerce) should be excluded from
regulation. This Article briefly discusses a few instances that illustrate the confusion that
consumer e-commerce has produced.

Many consumer protection laws require consumers to assent to the seller’s contract terms.*
These laws, however, do not specify what constitutes assent. Instead, determining assent is left to
the court’s application of common-law contract formation. However, courts have struggled to
develop rules that are fair to consumers in the context of agreements entered into in cyberspace.’

Before e-commerce, consumers indicated their assent to the seller’s terms and conditions by
signing paper contracts.® With the advent of e-commerce, businesses have created a variety of
methods to obtain the consumer’s assent. In applying the common law of contracts, courts found
that the word “contract” was inadequate. So, courts adopted new terms to differentiate two
significantly different formats for obtaining consumer assent—*“click-wrap” and “browse-wrap”
contracts. Generally, courts will uphold a business’s assertion that a consumer assented to a
click-wrap contract but reject the assertion that a consumer assented to a browse-wrap contract.’
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A 2021 case, Kauders v. Uber Technologies, Inc., illustrates how courts determine if consumers
have provided sufficient assent to a business website’s terms and conditions to form a contract.
In Kauders, the Massachusetts Supreme Judicial Court followed precedent and required that a
website must provide users with reasonable notice of the terms and conditions of transacting
business on the website and obtain from users a clear manifestation of assent to the terms and
conditions.® After an exhaustive and detailed examination of the design features of the website’s
interface, the Kauders court concluded that there was no reasonable notice or clear manifestation
of assent; therefore, no contract was formed.’

This approach is problematic because it is fact intensive. Each company’s website design is
unique.'® Furthermore, a company’s website design may change often. Consequently, a court
could find that a website design initially met the legal requirements for obtaining the consumer’s
assent, but the website could later be found to be insufficient if the design is changed in a
material way.

Although consumers are undoubtedly divided on these complicated e-commerce issues, they
likely all share a disgust of robocalls. A recent Supreme Court case, Facebook, Inc. v. Duguid,
asked the Court to determine when a robocall is not covered by the Telephone Consumer
Protection Act.!! The Act is Congress’s attempt to respond to consumer anger over robocalls. It
prohibits automatically dialed calls unless the consumer gives the caller prior consent. '?
Facebook, the defendant in the case, contended that the Act only applies to automatic telephone
dialing systems that generate and automatically dial random or sequential phone numbers.
Facebook further argued that the Act does not cover calls generated from a stored list.
Conversely, the consumer asserted that the Act’s consent requirement makes sense only if the
caller is using the stored numbers of consumers who have consented to receive autodialed calls.
The unanimous Court rejected the consumer’s position by applying “conventional rules of
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grammar” and reading the statutory definition of “automatic telephone dialing system”
narrowly. '3

Another issue is that in the past, some consumers visited their bank to deposit their checks. But
now, an increasing number of consumers deposit their checks by taking a photograph of their
checks on their cell phones and sending the digital images to their bank. The financial services
industry calls this deposit method Remote Deposit Capture (RDC). Because laws governing
checks existed before RDC was invented, it is unclear what law applies. The Uniform
Commercial Code (U.C.C.) covers issues such as who is liable if a check is forged or altered. !*
Arguably, the U.C.C. applies up until the consumer takes a photo of the check, and then the
Electronic Funds Transfer Act (EFTA) generally applies to the electronic transfer of funds.'> But
the EFTA provides that it does not cover transactions “originated by check.”!'® And so, it is not
clear what law applies once the check is converted into a digital image. Nor is it clear what law
applies if the deposit goes awry and questions of a consumer’s liability arise.

Even the meaning of the word “bank™ is in doubt. In 2020, the Comptroller of the Currency
issued a rule providing that nonbanks that associate with chartered banks are exempt from state
usury laws limiting the interest they can charge.!” Consumer advocates called this maneuver
“rent a bank” and contended that these nonbanks should not benefit from an exemption afforded
to real banks.'® However, Congress voted to repeal the rule in 2021, and with President Biden’s
signature, the rule was revoked. "’

With this survey of the various complicated issues that can arise, we revisit the question
originally posed: can the law treat the credentials of a prepaid card in a digital wallet the same as
a plastic prepaid card in a leather wallet? The Consumer Financial Protection Bureau (CFPB)
issued a rule requiring issuers of prepaid card accounts to make extensive disclosures.?’
However, PayPal challenged the inclusion of digital wallets in the rule, contending that the
CFPB did not have the authority to include prepaid accounts that consumers access through
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digital wallets.?! The CFPB argued that it had broad authority under the EFTA to protect
consumers who make electronic transfers. The federal district court found in favor of PayPal. It
appears that a wallet, by any other name, even a similar name such as “digital wallet,” does not
resonate with a court.

Increasingly, businesses are accepting payment for goods and services in the form of bitcoin.??
Are bitcoin and other forms of virtual currency a type of money? Not according to the U.C.C.,
the Commodity Futures Trading Commission, and the Internal Revenue Service. The U.C.C.
defines money as “a medium of exchange currently authorized or adopted by a domestic or
foreign government.”?® Further, the Commodity Futures Trading Commission defines virtual
currency, like bitcoin, as a commodity.?* Lastly, the Internal Revenue Service classifies virtual
currency as property.?> And to complicate matters even more, when virtual currency is traded,
sometimes it is a security and sometimes it is not.°

Businesses have adopted modern developments in technology, which have been incorporated
into the consumer cyber marketplace.?” The words used to identify new services and ways to
conduct transactions are different from the words used in older consumer protection statutes.
This difference in terminology has created significant legal consequences because it is difficult
to determine whether these laws apply to e-commerce. Indeed, the marketplace will continue to
change, which will create a continuing gap between the need for consumer protection and the
ability of the law to stay current.?® Nevertheless, Congress and federal regulatory agencies
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should act promptly to make necessary adjustments and clarifications so that consumers can
continue to be protected, and companies also know what laws apply to new business services.



